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NOTES
Equal Opportunity, Individual Liberty, and
Meritocracy in Education:
Reinforcing Structures of Privilege and Inequality
Christian Sundquist*
Foreword
Deep in the South Side of Chicago, in a set of black communities lovingly and
infamously referred to as the "wild, wild 100s," I spent my childhood never fully
understanding how being poor and black would affect future opportunities and
success. Though accustomed to receiving my "allowance" in food stamps,
wearing secondhand clothes a few sizes too small, and attending a public school
of such poor quality that even the first graders knew something wasn't quite right,
I never really considered being on welfare an impediment to my future success so
long as I was given an equal opportunity. My friends and I fully assumed that,
given the eradication of formal barriers to accessing education, the only potential
limitations to our own success were our individual abilities and choices.
Narrowly avoiding gangs (which, at the time, seemed to me more like a family
of friends than any violent crime sect), drugs, and disillusionment, I was given
that opportunity in my freshman year of high school. I was able to attend a
prestigious private school located in the "Gold Coast" of Chicago, which was
psychologically challenging, to say the least. Although myself and the other
low-income students of color felt no stigma in enrolling through the school's
equal opportunity program, we quickly realized that the years spent in inferior
public schools had not adequately prepared us for success. In addition, we
recognized that we lacked the economic and social resources necessary to
compete with the other privileged students. Although given the opportunity to
participate, we were not provided with the tools necessary to succeed. Despite
being guided by the career counselor to technical and community colleges, I
enrolled in one of the "top three" liberal arts colleges in America on scholarship.
Even with the affirmative efforts of my college to attract minority students
and the academic support services made available, I nonetheless struggled to

* Christian Sundquist is a third-year student at Georgetown University Law Center and a Senior
Editor on the Georgetown Journalon Poverty Law & Policy.
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reconcile my college experiences and perceived expectations with those of
my former Chicago community. By the time I was a senior in college, I
realized that I was the only one out of all my neighborhood friends to achieve
any academic success, with the resulting potential for financial success. All
were provided with the same equal opportunity to enter school or areas of
employment, and many were able to take advantage of affirmative action
programs. None of us, however, anticipated the paths we ended up following.
Some were in jail, others were unemployed or underemployed, and all
remained low-income.
Still clinging to the ideal of equal opportunity, I became a school counselor for
low-income, "at-risk" students. Dedicated to providing full educational opportunity and access, I tried to help as many students as I could who were suffering
from the same economic and social inequality that I once faced and continue to
face. Though I cherished the instances in which I truly was able to make a
difference, the vast majority of my students were either not able to enter or not
able to succeed in college. I realized through the anguish, anger, and disillusionment of my friends and students that a formal, color- and class-blind system of
"equal opportunity" does not constitute ipsofacto a structure ensuring equality of
outcome.
I do not interpret my modest achievements as resulting from either merit or
good choices; my neighborhood friends and students were just as motivated and
intelligent as I ever was. Rather, I am content with acknowledging that I was
simply lucky-an aberration of sorts whose success will be tolerated so long as it
remains the exception, and not the rule.
INTRODUCTION:

THE PARADIGM OF EQUAL OPPORTUNITY IN EDUCATION

The story of equal opportunity is well known in American society, and
countless people have listened to its narration in many different forms.' At the
risk of saturating the dialogue, I will share this story with you one more time. The
story goes like this: the paradigm of equal opportunity is a truly objective,
neutral, and fair method to allocate educational, employment, and political
resources to members of society, without regard to race, class, gender, or
ethnicity.2 The ideal of equality assumes the possibility of an objective measure
of merit under which individuals' abilities and performances may be evaluated.3
Accordingly, through the creation of a baseline that presupposes the inherent
1. The ideal of equal opportunity is an integral component of the "American Dream," which provides
that individuals, regardless of race, class, or gender, have an equal opportunity to succeed in society. See
JENNIFER HOCHSCHILD, FACING UP TO THE AMERICAN DREAM 184-99 (1995), for a general discussion of
the meaning and tenets of the "American Dream."
2. See Kenneth W. Simons, The Logic of EgalitarianNorms, 80 B.U. L. REV. 693, 697 (2000).
3. See Terry Eastland, The Case Against Affirmative Action, 34 WM. & MARY L. REV. 33, 44 (1992).
(advocating race-neutral equal opportunity and criticizing affirmative action for departing from
"objective" merit).
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sameness of all people and disregards systemic discrimination as a fallacy, any
social and economic inequality that exists is said to be legitimate because it
purportedly reflects the natural results of deficient personal choices. 4 In the
context of education, a child's inability to capitalize on an equal opportunity to
achieve can only be understood as personal failure. Using this framework to
interpret my own experiences, it would appear that the relative educational
failure of my friends and students was not influenced by their status as
low-income racial minorities, but rather was the inevitable end result of poor
choices and individual deficiencies.
I disagree with the conception of equal opportunity as an objective, neutral,
natural, and fair principle that enables social minorities to progress in society,
limited only by their own ability and free choices. Rather, equal opportunity is an
intricate fabrication intended to preserve the status quo and language of the
dominant culture through reliance on popular, yet mythical, norms of individualism, sameness, and neutrality. There is no "equality of opportunity" in America,
past or present. 5 Further, the language and principles underlying equal opportunity reinforce structures of privilege. In order to move forward in a collective
fight against privilege and inequality, we must abandon the existing conceptual
framework of equal opportunity.
This Note strives to incorporate a different narrative into the dialogue of
equality. This personalized story argues that the supposedly objective and neutral
ideal of equal opportunity legitimates existing structures of class and racial
privilege while perpetuating inequality. Part I examines the function of privilege
in American society, and how the paradigm of equal opportunity inevitably seeks
to reproduce and maintain this structure. The intersection of race, class, and
gender will be examined in relation to the ideas of sameness, individual
liberty, and innocence that are implicated in the discussion on privilege. Part
II uses the critique of the norm of equal opportunity to re-interpret
educational reform initiatives predicated on goals of opportunity and free
choice. Specifically, this Note argues that because these reforms were
envisioned through the lens of equal opportunity, they fail those groups of
people located outside the structures of privilege. In Part III, I assess existing
equal opportunity measures that incorporate re-distributive elements, including affirmative action and government programs targeted toward minority and
low-income schoolchildren. Part IV concludes by proposing that we delegitimate the fable of equal opportunity by telling a critical story, suggestive
of redistribution and equality of outcome, that relies on the voices of the
communities on the margin to guide its narration.

4. See

CHRISTOPHER JENCKS, RETHINKING SOCIAL POLICY: RACE, POVERTY, AND THE UNDERCLASS

18

(1992).
5. See Alan Freeman, Racism, Rights and the Quest for Equality of Opportunity:A Critical Legal
Essay, 23 HARv. C.R.-C.L. L. REv. 295, 354-85 (1988).

230
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EQUAL OPPORTUNITY: PRIVILEGING THE ELITE AT THE EXPENSE OF THE OTHER

A. The Structures of Privilege
The concept of privilege is intuitively simple to understand. The term evokes a
sense that entitlement to benefits and advantages results not from individual
merit, but rather from affiliation with some group. Through membership in
privileged groups, people are enabled to acquire-passively, consciously or
unconsciously-reward without earning it. 6 Rather, even those members of
privileged groups that actively fight against the resulting advantages will
nonetheless continue to receive social benefits solely on the basis of their group
membership. 7 The structures of privilege in society are recognized to encompass
differences in race, sexual orientation, disability status, and gender.8 In particular,
one may be privileged through membership in the groups of whites, heterosexuals, able-bodied persons, and men. 9
An understanding of class as a privileging structure has thus far garnered only
implicit support in the movement to deconstruct privilege.' 0 Primarily focusing
on the intersection of race and gender, 1' critical approaches to privilege have
ignored class while providing only passing acknowledgement that it is a
privileging institution. 12 Class is a privileging structure to the extent that wealthy
persons are enabled to gain, based solely on their class status, benefits and
advantages that are denied lower-income persons. 13 Class has, for too long, been
left out of the dialogue on privilege. Perhaps in reaction to calls to end race-based
affirmative measures in favor of class-based measures, the critical movement has

6. STEPHANIE M. WILDMAN ET AL., PRIVILEGE REVEALED: How INVISIBLE PREFERENCE UNDERMINES
AMERICA 29 (1996).
7. See id. at 29-30.
8. See generally Jane S. Schacter, Skepticism, Culture and the Gay Civil Rights Debate in a
Post-Civil-RightsEra, 110 HARv. L. REV. 684 (1997) (book review) (exploring the relationship between
identity categories and equality); John A. Powell, Whites Will Be Whites: The Failure to Interrogate
Racial Privilege, 34 U.S.F. L. REv. 419 (2000) (explaining how group membership implicates privilege).
9. See Powell, supra note 8, at 421.
10. See, e.g., BLACK AND WHITE CRITICAL RACE THEORY: THE CurNG EDGE (Richard Delgado ed.,
1995); CRITICAL RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT (Kimberle Crenshaw
et al. eds., 1995) [hereinafter KEY WRINGS]. Class may be understood as referring to groups of people
defined by their relation to economic power and resources. See, e.g., Frances Lee Ansley, Stirring the
Ashes: Race, Class and the Future of Civil Rights Scholarship, 74 CORNELL L. REV. 993, 1025 (1989).
11. See Kimberle Williams Crenshaw, Mapping the Margins: Intersectionality,Identity Politics, and
Violence Against Women of Color in KEY WRITINGS, supra note 10, passim; Dorothy E. Roberts,
Punishing Drug Addicts Who Have Babies: Women of Color Equality, and the Right of Privacy, in KEY
WRITINGS, supra note 10, at 384; Regina Austin, Sapphire Bound!, in KEY WRITINGS, supra note 10, at
426.
12. See Martha R. Mahoney, The Anti-Transformation Cases: Whiteness, Class and Interest (2000)
(unpublished manuscript) (arguing for an understanding of class as status); Anthony V. Alfieri, Book
Review: CriticalRace Theory: The Key Writings that Formed the Movement, 10 LA RAZA L.J. 1647, 1672
(1998).
13. See Mahoney, supra note 12, at 22.
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shied away from addressing class issues in order to reaffirm their commitment to
racial and gender issues. 14 Once we address the intersection of class and race,
among other identities, there is no need to feel compelled to commit to one or the
other. In fact, a clear understanding of racial privilege necessarily entails an
appreciation of class issues. 15
These social and cultural categories intersect to the extent that individuals
inhabit multiple social positions. For example, a black wealthy woman is denied
access to and benefits of structures of white male privilege. Nonetheless, she still
accesses structures of privilege as a member of the upper class. As the world
provides "multiple grounds of identity," efforts to organize a culture of
these seemingly separate group identificaopposition to privilege must reconcile
16
tions that overlap in complex ways.
Privilege functions as a normalization of the dominant structure.' 7 Those
groups that are unable to access privileging structures are deemed to be underprivileged, or "falling below an assumed normal level of social existence."' 18 In this way,
privilege is conveyed as normal and objective. In contrast, under-privilege is
viewed to be somehow deficient and aberrant.' 9 Furthermore, the components of
identity that serve to represent structures of privilege-race, class, sexual
orientation, gender-are themselves socially constructed.2 0 Accordingly, privi,,21
lege functions in "a manner that is neither natural nor mutually exclusive.
B. Innocence and the Perceptionof Fairness
Despite occupying privileged social positions, privilege-holders tend to claim
innocence so long as they do not actively discriminate against the underprivileged group. Indeed, privilege-holders have great difficulty even recognizing the
existence of privilege. Privilege is transparent to the privileged because it is
enveloped within what they view to be the normal state of affairs. 2 In addition,
the great American theme of individualism inhibits vision of privilege, since
people tend to view themselves as individuals and not as members of potentially
privileged groups.

14. See, e.g., BLACK AND WHITE CRITICAL RACE THEORY: THE CUrING EDGE, supra note 10; KEY
WRITINGS, supra note 10.

15. A profound American reluctance exists as to discussion of issues of class stratification. See Martha
R. Mahoney, Segregation, Whiteness and Transformation, 143 U. PA. L. REV. 1659, 1681 (1995).
16. See Crenshaw, supra note 11, at 358 (arguing that failure to resolve these issues will create
isolation and disempowerment).
17. See Powell, supra note 8, at 421.
18. Raymond Williams, KEYWORDS: A VOCABULARY OF CULTURE AND SOCIETY 324 (rev. ed. 1983).
19. See Powell, supra note 8, at 421.
20. Cf Crenshaw, supra note 11, at 375 (arguing that subordinated groups can embrace socially
constructed categories, rather than reject them, in order to create positive self-identification).
21. Alfieri, supra note 12, at 1673.
22. BARBARA J. FLAGG, WAS BLIND BUT Now I SEE: WHITE RACE CONSCIOUSNESS AND THE LAW 1-2

(1998).
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As mentioned earlier, privilege does not require conscious participation.
Rather, privilege-holders are "nonetheless implicated in this arrangement by their
willingness to see the deficit of others and to wear the benefit conferred on
them."2 3 Because privilege is a function of group relations, individuals can do
little to eliminate privilege on their own.
This unconscious participation is highlighted in the affirmative action context.
According to dominant society, equality entails only equal treatment of individuals under the law and does not justify affirmative measures to be allocated along
group lines. 24 To do so would be in violation of the color-blind principle
underlying the equality paradigm.25 In this way, dominant society's failure to
recognize privilege facilitates beliefs of neutrality and normalcy. As such, we
should not be the least surprised when whites are conceived of as "innocent
victims," whereas the recipients of any benefits are construed as "takers" of
something rightfully belonging to Whites, or the dominant body. 2 6 27Through these
methods, "Whites assert their innocence and demonize the Other.",
The idea of "wealthy innocence" has not received the same scholarly attention
as white innocence. Despite the lack of attention, however, the concept is
nonetheless consistent with the dialogue to the extent that wealthy individuals
feel that class arrangements are the natural and inevitable product of market
forces and individual merit. Interpreting socioeconomic arrangements in this way
affords the wealthy a perception of fairness and innocence. So long as the
wealthy benefit from their privileged status, actively or passively, they continue
to maintain the status quo.28
Belief in personal innocence is further strengthened by an unwillingness to
confront privilege. Confronting privilege means acknowledging that benefits and
advantages received were not necessarily the result of merit and hard work. 29 To
23. Powell, supra note 8, at 424.
24. See Cheryl I. Harris, Whiteness as Property, 106 HARV. L. REV. 1709, 1762 (1993).
25. The concept of the "color-blind principle," also known as the "anti-discrimination principle," will
be discussed more fully in Part lI.D. Affirmative action conflicts with the principles of individualism and
color-blindness that underlie the equal opportunity paradigm because of its focus on race-regarding
re-distribution for specific social groups.
26. The concept of white innocence has been addressed by a number of scholars. See, e.g., Thomas
Ross, Innocence and Affirmative Action, 43 VAND. L. REV. 297 (1990); Kathleen M. Sullivan, The
Supreme Court, 1985 Term-Comment, Sins of Discrimination: Last Term's Affirmative Action Cases,
100 HARv. L. REV. 78 (1986).
27. See Powell, supra note 8, at 424.
28. One may argue that class privilege, unlike race or gender privilege (although there are certainly
many instances of assimilatory "passing" into alternate spheres of privilege), is unique in that a wealthy
person can simply give his money away and thus eliminate any privilege he is receiving and cease
maintaining the status quo. A wealthy person that is stripped of his wealth still benefits from his former
social position due to the relationships he formed, and the skills, training, and education achieved while a
member of the privileged upper class. Furthermore, a wealthy person that gave all of her money away
would not be working against the status quo, as her action is individual-and not group--focused.
29. See Peggy McIntosh, White Privilege and Male Privilege:A PersonalAccount of Coming to See
Correspondences Through Work in Women s Studies, in PowER, PRIVILEGE AND LAW: A CIVIL RIGHTS
READER 23 (Leslie Bender & Daan Braveman eds., 1995).
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face privilege requires an exposure to a legacy of values that has supported
privilege. 30 As such, the "myth of meritocracy" is confronted. 3 1 The potential
psychic damage to privilege-holders forces most to ignore and suppress
their status that depart from the assumption of
alternative explanations for
32
naturalness and neutrality.
The Supreme Court has propounded these stories of individualism and
innocence. Serving as the "official organ of the normalcy of white male
privilege, 33 the Court's jurisprudence is replete with instances where white
innocence and private choices are reified. The Court makes use of the story of the
"innocent white victim" to deny redistributive, affirmative measures that seek to
ensure equality of outcome. 34 Even when presented with voluminous amounts of
clear evidence of systematic racial discrimination, the Court relies on the norm of
individualism to ignore underlying systems of privilege.35
C. IndividualLiberty and Sameness
The dominant discourse on equality presumes that all people are the same. The
rhetoric of sameness has incredible appeal and seems intuitively correct.
Sameness is predicated on being the same as, or assimilating to, some assumed
norm. 3 6 This unstated norm corresponds to the structures of privilege in society.
Those people who are the same as the norm should be treated the same, whereas
those people who are different should be treated differently. 37 This sameness/
difference paradigm is predicated upon supremacy of privileged groups. It
follows that groups that cannot achieve sameness to the norm are different and
inferior. The concept of sameness would require that those people be treated
differently through exclusion from privileging structures. To do otherwise
"would be to give them special treatment, thereby violating the requirement of
equality that is fundamental to the logic."3 8
The sameness/difference paradigm relies on the liberal principles of individualism and anti-discrimination to reinforce its veneer of fairness. Indeed, as John
A. Powell notes, assimilation in furtherance of achieving sameness "takes the

30. See id. at 23-24.
31. See id. at 33.
32. See Martha Minow, Making All the Difference, in POWER, PRIVILEGE, AND LAW: A CIVIL RIGHTS
READER 91 (Leslie Bender & Daan Braverman eds., 1995). See also FLAGG, supra note 22, at 34
(regarding the transparency of privilege to privilege-holders).
33. Powell, supra note 8, at 447.
34. See generally Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995); Regents of University of
Cal. v. Bakke, 438 U.S. 265 (1978); Hopwood v. State of Texas, 78 F.3d 932 (5th Cir. 1996).
35. See, e.g., McCleskey v. Kemp, 481 U.S. 279 (1987) (holding that despite clear statistical evidence
of racial discrimination in criminal sentencing, individual discriminatory intent must be shown in order to
prove racist treatment).
36. See IRIS MARION YOUNG, JUSTICE AND THE POLITICS OF DIFFERENCE 97 (1990).

37. See Powell, supra note 8, at 429.
38. See id.at 430.
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form of the assertion of 'pure' individualism, stripped of race and gender. ' 39 The
anti-discrimination principle in turn reifies the individual as the focal point for
assessing equality.
The anti-discrimination principle, simply a broader construct than colorblindness, maintains that individuals are the same and should be treated equally,
free from discrimination. 40 This conception, however, ignores group structures of
privilege and subordination in the quest to protect individual rights. By
prioritizing individual liberty over group equality, the paradigm of equality
maintains the supremacy of privilege as privileged people's private choices
outweigh concern for the Other's collective equal status.
The idea that equality cannot be achieved at the expense of individual liberty
seems natural, objective, and fair. As Dorothy E. Roberts notes, this idea is
ingrained in American history.4 ' By valuing private choices over group equality,
however, individualism serves to privilege and normalize dominant groups'
preferences. 4 2 Using race as an example, the law has a long history of protecting
white people's choices even though they may serve as barriers to the equal
participation of blacks in society. 43 Judges and legislators rationalize decisions
that harm the equality interests of blacks by arguing that they must protect the
neutral ideal of individual liberty. 44
Individualism provides disproportionate benefits to privileged groups. First,
because members of underprivileged groups tend to have less social prestige and
political power, they are unable to protect themselves from government
interference.45 Second, white people's choices are privileged because they are
conveyed as neutral and normal, unlike black preferences that seem raceregarding. 46 White choices are seen as color-blind and as simply replicating
values associated with some unstated, unbiased norm. Even white preferences
that are explicitly race-regarding are deemed to satisfy the norm as acceptable
"personal or cultural preferences. 4 7
White preferences are neutralized to the extent that they are seen as
constituting an unbiased baseline from which rights are allocated. Whites

39. See id. at 431.
40. The color-blind principle and the anti-discrimination principle are normatively identical. The only
difference is that the color-blind principle focuses on racial issues of equality, whereas the antidiscrimination principle is more broadly based to encompass all issues of equality.
41. Dorothy E. Roberts, The Priority Paradigm:Private Choices and the Limits of Equality, 57 U.
PiTt. L. REV. 363 (1996) (presenting evidence that America has a long and continuing history of
protecting private choices at the expense of racial equality).
42. See id.
43. See id. at 375-80 (examining how the law privileges white choices at the expense of black equality
in the employment and housing contexts); see, e.g., Martin v. Wilks, 476 U.S. 267 (1986).
44. See Roberts, supra note 41.
45. See id. at 380.
46. See id. at 381-86.
47. See id.
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externalize race and do not view themselves as racially distinctive.48 Racial
issues only exist in relation to people of color. Therefore, the preferences of the
community of color seem to be race-regarding and thus fail to conform to the
norm of color-blind equality. In this way, the community of color's preferences
are devalued and deemed deficient. 49 It is commonplace for whites to explain
black poverty and powerlessness as the result of deficient choices rather than
institutional oppression. 50 Specifically, they "attribute black people's deprivation
to cultural lifestyles that deviate from mainstream culture.",5 1 The courts have
reinforced this worldview by forcing blacks to "assimilate their choices to
whites' cultural expectations" in the employment context. 52 The phenomenon of
blaming social inequities on deficient choices is replicated in the class context,
and potentially within the other privileging structures.53
In fact, private choices are shaped, supported, and sometimes distorted by state
action and inaction.5 4 Because of the malleability of private choices, rationalizing
court decisions that favor white preferences over black equality as protecting
individual liberty seems dubious at best. Discounting the choices of groups
existing outside the structures of privilege in pursuit of an individualistic ideal of
equality serves only to reinforce inequity.
D. The Deficit Story of Equal Opportunity
The paradigm of equal opportunity serves to legitimate existing distributions
of resources while locating problems of inequity in the Other. Through reliance
on dominant, subjective, and constructed norms of individual liberty, innocence,
and sameness, the equal opportunity paradigm obscures the baseline in order to
preserve the power of existing hierarchies. The deficit story of equal opportunity
is as follows: the paradigm of equal opportunity is a truly objective, neutral, and
fair method to allocate educational, employment, and political resources to
members of society, without regard to race, class, gender, or ethnicity. 55 The ideal
of equality assumes the possibility of an objective measure of merit under which
48. See FLAGG, supra note 22, at 1.
49. See Roberts, supra note 41, at 385.
50. See id.
51. Id. (citing Office of Planning and Policy Research, U.S. Dep't of Labor, THE NEGRO FAMILY: THE
CASE FOR NATIONAL ACTION 5-14 (1965) (the Daniel Moynihan study)); DOUGLAS MASSEY & NANCY A.
DENTON, AMERICAN APARTHEID 5 (1993).
52. Roberts, supra note 41, at 387 (discussing Rogers v. American Airlines, 527 F. Supp. 229 (1981)
(holding that a ban on the braided hair of an African-American employee was not discriminatory because
the ban applied to everyone equally, despite evidence that the ban disparately affects AfricanAmericans)).
53. See generallyJOEL F. HANDLER & YEHESKEL HASENFELD, THE MORAL CONSTRUCTION OF POVERTY:
WELFARE REFORM IN AMERICA (1991); MICHAEL B. KAT-Z, THE UNDESERVING POOR: FROM THE WAR ON
POVERTY TO THE WAR ON WELFARE (1989).
54. See Cass R. Sunstein, Legal Interference with PrivatePreferences,53 U. CI-. L. REv. 1129, 1130
(1986).
55. See Simons, supra note 2, at 696.
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individuals' free choices and preferences may be evaluated.56 Accordingly,
through the creation of a baseline that presupposes the inherent sameness of all
people and disregards systemic discrimination as a fallacy, any social and
economic inequality that exists is legitimized as reflecting the natural results of
deficient personal choices.5 7 As such, any inequities that exist along race, class,
or gender lines are due to individual failures.
Once we relocate the baseline to the correct place, however, we realize that the
equal opportunity paradigm is actually an affirmative measure used to preserve
the power of the privileged. Promoting equality of opportunity as fair, neutral,
and merit-based inevitably harms groups located outside structures of privilege.58
The Other is intended to fail once given an opportunity to compete in the
educational and employment contexts because it is systematically denied benefits
and advantages on the sole basis of its oppositional identity. The dominant
paradigm relies on the vast disparity in resources, in addition to the active and
passive discrimination by its privileged members, to ensure that the Other will
experience failure in its endeavors to take advantage of "equal opportunities. 59
These failures not only serve to reinforce the power of the privileged through
exclusion, they also legitimize the existing distributions as fair and natural, the
results of an unbiased, merit-based process. The paradigm of equal opportunity
perpetuates itself in this way, defusing the possibility of rebellion by the Other
and creating a shield of innocence for its privileged members.
When we confront the reality of privilege, we see that providing an "equal
opportunity" to compete for resources serves only to favor the already
privileged. 60 As such, equal opportunity is really an affirmative action plan for
the privileged. We need to reinterpret the baseline to reflect our understandings of
privilege. Doing so will reveal the necessity of affirmative, redistributive,
Other-regarding measures to counteract the current system of privilege.
II. REFORMING EDUCATION, REINFORCING INEQUALITY

The current state of public education is undeniably critical. 6 ' As a former
public middle and high-school counselor, I can attest to dramatic problems in the
public school learning environment. Educational attainment is directly related to

56. See Eastland, supra note 3, at 47.
57. See JENCKS, supra note 4, at 3-4.
58. See Richard Delgado, Recasting the American Race Problem, 79 CAL. L. REV. 1389, 1393-95

(1991).
59. See Freeman, supra note 5, at 378-79.
60. See Delgado, supra note 58, at 1398 (stating that "[llaw's preference for protecting only equality
of opportunity is, then, a veiled way of assuring that those who benefit from the current rules of the game
continue winning").
61. See, e.g., ROBERT HARDAWAY, AMERICA GOES TO SCHOOL: LAW, REFORM AND CRISIS IN PUBLIC
EDUCATION ix (1995).
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the socioeconomic status of one's parents. 62 A child from a low-income family is
much less likely to attend college than a child from a wealthy family. 63 In
addition, regardless of the economic status of one's parents, race remains highly
determinative of future educational attainment. 64
During my experience as a counselor, I encountered vivid examples of
obstacles to the potential educational success of poor and minority children.
In one particular instance, a sixth-grade teacher vehemently refused to let me
counsel students in "regular" classes because, in her words, the students were
"worthless, unbehaving animals" that were "too stupid" to ever go to college,
much less graduate from high school. Instead, the teacher insisted that I meet
with her "honors" class and provide them with all the assistance necessary to
set them on the path of future educational success because these were the
"smart and good kids." Despite the teacher's warnings that it would be a
"waste" of my time, I insisted upon meeting with students from the "regular"
class, as well as those from the "honors" class.6 5 Meeting with the students
only confirmed my suspicions about the actual differences between the two
groups. Provided with a profile of each student that included income
information, I realized that the vast majority of students in the "regular" class
were low-income, while the majority of students in the "honors" class had
families in the middle to upper-income ranges. In addition, while the
"regular" class was completely comprised of minorities, the "honors" class
was completely white. Despite the fact that a few of my African-American
students in the "regular class" had upper-class families, they were still
shepherded into the lower-tracked courses. Unfortunately, this experience
was virtually a mirror of my own experience as a student.
Although there are many reasons for the failures of public schools, their
reliance on the paradigm of equal opportunity and the accompanying belief in
such norms as meritocracy, innocence, and liberty have contributed to their

62. See id. at 1-3.
63. See NATIONAL CENTER FOR EDUCATION STATISTICS, CONDITION OF EDUCATION 1999, 114 (1999)
(finding that forty-seven percent of low-income high school graduates enroll in college compared to
eighty-two percent of high-income high school graduates); NATIONAL CENTER FOR EDUCATION
STATISTICS, ACCESS TO POST-SECONDARY EDUCATION FOR 1992 HIGH SCHOOL GRADUATES 18 (1999)

(finding that twenty-two percent of college-qualified low-income high school graduates do not go to
college compared with four percent of similarly situated high-income students).
64. See THE RACIAL CRISIS IN AMERICAN HIGHER EDUCATION 25 (Philip G. Altbach & Kofi Lomotey
eds., 1991); NATIONAL CENTER FOR EDUCATION STATISTICS, CONDITION OF EDUCATION 1999, 122 (1999)

(finding that eighteen percent of African-Americans earned a bachelor of arts degree compared to
thirty-five percent of whites).
65. Academic tracking, the practice of assigning students to particular curricula based on intellectual

ability as measured by tests and teacher recommendations, is a particularly insidious form of
discrimination based on race and class. Developed as an equal opportunity-based reform initiative to
reward individual merit, the tracking system segregates schools and constructs racial and class barriers to
educational achievement. See generallyAngelia Dickens, Revisiting Brown v. Board of Education: How
Tracking Has ResegregatedAmerica'sPublic Schools, 29 COLUM. J. L. & SOC. PROBS. 69 (1996).
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inability to counteract existing structures of privilege.6 6 The current approach to
education follows the precepts of equal opportunity. The doctrine of equal
education opportunity provides that all students should be treated the same and be
given the same opportunities to achieve. Accordingly, assuming that each public
school meets certain minimum standards, students have an equal opportunity to
go to college.67 This opportunity, of course, must be qualified by the student's
merit and personal ability. Any failure to take advantage of equal education
opportunities is the result of personal deficits and poor choices.
This manner of thinking about education is subject to the same criticisms
leveled against the formal concept of equal opportunity. Unfortunately, as
discussed below, the most popular education reform initiatives are themselves
modeled, to varying degrees, on the paradigm of equal opportunity. In that
regard, education reform is deficient to the extent that it fails to account for
deficient background conditions through a system of redistribution. Only through
affirmative measures that limit the impact of background conditions will
educational reforms achieve equality of outcome.
A. Private Choice and the Voucher Program
Voucher proposals seek to reform education by promoting competition, local
autonomy, and individual choice.6 8 Specifically, vouchers would enable parents
to receive a state stipend and select to which school-public, private, or
religious-they will send their children.6 9 Voucher proponents argue that through
the promotion of choice, competition will improve educational quality. 70 In
addition, allowing parents to choose their children's schools, it is argued, will
improve community involvement in education. 7 1 Proponents of voucher programs further insist that vouchers will aid primarily low-income and disadvantaged students.72
66. See, e.g., Freeman, supra note 5, at 373-75, 380-82 (discussing the historical development of
equality of opportunity as the goal of public education, the use of standardized testing to achieve that
goal, and the correlation between test scores and socioeconomic status).
67. See, e.g., San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973); Missouri v. Jenkins, 515
U.S. 70 (1995).
68. See MILTON FRIEDMAN & ROSE FRIEDMAN, FREE TO CHOOSE: A PERSONAL STATEMENT 153 (2d ed.

1990).
69. I will not address constitutional separation of church and state issues with respect to using
state-vouchers to pay for religious schooling. For a deeper understanding of the debate, compare Steven
K. Green, The Legal Argument Against Private School Choice, 62 U. CIN. L. REv. 37 (1993) and Harlan
A. Loeb & Debbie N. Kaminer, God, Money, and Schools: Voucher ProgramsImpugn the Separationof
Church and State, 30 J. MARSHALL L. REV. 1 (1996) with Jason T. Vail, School Vouchers and the
Establishment Clause: Is the First Amendment a Barrier to Improving Education for Low-Income
Children?, 35 GoNz. L. REv. 187 (2000) and Douglas A. Edwards, Cleveland and Milwaukee's Free
Market Solution for the "PedanticHeaps of Sophistry and Nonsense" That Plague Public Education:
Mistakes on Two Lakes?, 30 AKRON L. REV. 687 (1997).
70. See Edwards, supra note 69, at 691.
71. See Vail, supra note 69, at 191.
72. See id.
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Voucher reform proposals are predicated on the idea of creating equal
opportunity because all students are given the same opportunities to excel. These
opportunities evolve from families' free choices to guide their educational future.
The voucher program further conforms to the equal opportunity structure in the
manner in which it values individual choices. It follows from this that any failures
of students receiving vouchers are truly the result of poor choices and/or
individual deficiencies. This interpretation of vouchers is supported by the fact
that the allocation of vouchers is fair and neutral.
Applying the critique of equal opportunity, voucher proposals reinforce and
legitimate structures of privilege by perpetuating inequality under the seemingly
neutral guise of individual choice. Rather than improving the educational options
and quality for low-income students, evidence suggests that economically
disadvantaged parents are less able to take advantage of choice options.7 3 Indeed,
low-income parents' choices are constrained by two factors: information and
cost. Low-income families often do not have the available resources or necessary
time to make an informed decision about school choice. 74 In addition, as the
Carnegie Report indicates, many private schools have tuitions that far exceed the
amount provided by the average voucher. 75 Low-income families simply are
unable to pay for the discrepancy between private tuition and the amount of the
voucher. This situation reinforces structures of privilege as more wealthy families
will be able to take advantage of private school vouchers. Consequently,
low-income students must return to the failing public schools or resort to
low-cost, inferior private education.
Additionally, a deeper problem with the voucher program is that it promotes
discrimination in private school admissions. Under such a program, private
schools would be free to evaluate student admissions on the basis of merit.
Accordingly, low-income and minority students seeking to leave failing public
schools would be at a disadvantage to those students who have been receiving a
quality education before applying to the private schools. Private schools would
also have incentives to refuse to admit special needs students who would require
greater financial expenditures. For example, the original Milwaukee voucher
program allowed private schools to discriminate on the basis of disability in
admissions.

76

Strengthening private choices in education may even lead to de facto
segregation and public funding of institutions with extremist views. Whether
consciously or not, privileged parents will send their children to those private

73. See

THE CARNEGIE FOUNDATION FOR THE ADVANCEMENT OF TEACHING, SCHOOL CHOICE: A SPECIAL

REPORT 14-16 (1992) [hereinafter CARNEGIE REPORT].

74. See Angela G. Smith, Public School Choice and Open Enrollment: Implicationsfor Education,
Desegregation,and Equity, 74 NEB. L. REV. 255, 279 (1995).
75. See CARNEGIE REPORT, supra note 73, at 66-67.
76. See id. at 68.
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schools associated with mainstream norms.77 Defending their choices by stating
that they only want to send their children to the "best" school, they will inevitably
devalue and discount schools associated with the Other.78
Another critique of voucher programs rests on their application of a free
market structure to education.79 Is the free market model of efficiency, cost
reduction, thrift, and competition truly the correct structure for education? As
with any market, the free market for education requires a threat of failure.
Without that threat, competition will not force schools to improve the quality of
education. This framework "risks creating pockets of failure-public schools in
economically depressed areas that retain only the most disadvantaged students,
that have difficulty attracting qualified teachers, [and] that lack adequate
funding." 80 Voucher reform thus seems to contemplate sacrificing low-income,
underprivileged students to market failures while benefiting privileged families
traditionally able to access private school education.8 1 Voucher programs ignore
privilege and thus offer no hope of the redistributive reform necessary to equalize
outcomes.
B. Privatizationof Public Schools
The privatization movement seeks to relinquish public delivery of education
services to the private sector.8 2 Private, for-profit, management of public schools
83
seeks to improve educational quality by promoting competition and efficiency.
Much like voucher proposals, it is argued that privatization will ultimately benefit
disadvantaged students as schools will be forced through competition to develop
alternative learning models that consider "social, racial, and economic factors."8 4
Although not explicitly stated, the privatization approach also seems to require
giving parents the power of school choice.85 Providing for private choice is
necessary to encourage competition, which will then improve the quality of the
schools.
77. See Raquel Aldana, When the Free-Market Visits Public Schools: Answering the Roll Call for
DisadvantagedStudents, 15 NAT'L BLACK L.J. 26, 50-51 (1997-1998).
78. The Other, as discussed in Part I.B. infra, fails to conform to mainstream norms, and thus is
automatically viewed as different and inferior.
79. Harvard Law Review Association, The Limits of Choice. 109 HARv. L. REv. 2002, 2002 (1996).
80. Id.
81. This result corresponds to patterns of privilege. In other words, white and upper-class students will
benefit the most from voucher programs. See Martha Minow, Choice or Commonality: Welfare and
Schooling After The End of Welfare As We Knew It, 49 DuKE L.J. 493, 559 n.ll0 (1999) (noting that
traditionally private schools have been predominantly white and upper-class).
82. See Jennifer L. Romer, Attacking Educational Inequality: The PrivatizationApproach, 16 B.C.
TmIRD WORLD L.J. 245, 245 (1996) (discussing the results of the management of the Hartford, Connecticut school system by a for-profit corporation).
83. See id. at 256-60.
84. See id. at 271-72.
85. See Harvard Law Review Association, The Hazards of Making Public Schooling a Private
Business, 112 HARv. L. REv. 695,699 (1999).
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The privatization approach is subject to many of the same criticisms leveled
against voucher proposals. Like voucher proposals, privatization values private
choices to guide competition and foster community. As noted above, privatization fails because individual choice both may not improve academic quality as a
result of informational asymmetries 86 and also has greater potential to create
social divisions than to promote community. In addition, privatized schools have
strong incentives not to serve all constituencies equally. 87 One incentive relates to
the high cost of educating students with special needs, such as the physically,
emotionally, and learning disabled. 88 These constituencies, which tend to be
lower-income and minority, will be disregarded and avoided by private providers. 89 In addition, privatized schools have an incentive to discriminate against
students on the basis of privilege. 90 That is, in order to cultivate an image that the
school supports mainstream norms, it must actively attempt to recruit members of
privileged groups while shunning those communities located outside the
structure of privilege.
C. CharterSchools
Charter schools seek to improve school quality by increasing public school
autonomy from state and local regulations. 91 Charter schools have autonomy in
design, staffing, and spending.9 2 Proponents expect autonomous charter schools
to promote curriculum innovation and alternative approaches to education.9 3
Charter reform implicates school choice to the extent that parents may have the
option to send their children to charter schools or to keep them in traditional
public schools.94 Some communities that are underprivileged because of class or

race have latched onto the charter school movement with great ambition and
as underrepresented
fervor.95 Afro-centric charter schools have developed
96
communities fight to eliminate educational inequality.
The potential of charter schools seems very great. Indeed, I am intrigued by the
possibilities for community building that local autonomy would provide. I fear,
86. Unequal access to information may lead to distorted preferences. In addition, because performance is not easy to evaluate, private schools have an incentive to provide imperfect information
regarding their performance. Further, it has been shown that many students choose schools for reasons
unrelated to academic quality. See id. at 706.
87. See id. at 701.
88. See id. at 702.
89. See id. at 700-02.
90. See id. at 701-02.
91. See Kevin S. Huffman, CharterSchools, Equal Protection Litigation, and the New School Reform
Movement, 73 N.Y.U. L. REv. 1290, 1294 (1998).
92. See id.
93. See id. at 1300.
94. See id. at 1301.
95. See Sharon Keller, Something to Lose: The Black Community's Hard Choices About Educational
Choice, 24 J. LEGIS. 67, 68 (1998).
96. See id. at 82.
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however, that this very autonomy would have adverse effects on the interests of
the Other over time. Despite the potential for limited successes involving
low-income, disadvantaged students, loose regulation will enable specially
created charter schools to siphon privileged students from traditional public
schools.9 7 By enabling wealthier students to choose to abandon the public school
system, charter schools perpetuate inequality by creating disproportionate
burdens for those low-income students of color. 98 Deregulation gives charter
schools free reign over employment and admissions, as well as the overall focus
and design of the school. 99 Throughout America's history, such local autonomy
has often disproportionately harmed communities of color and the poor.100
Indeed, low-income Latino families in Colorado filed a lawsuit seeking to
invalidate the charter school system on the basis of racial discrimination.,O'
In addition, deregulation of charter schools permits the hiring of unqualified
nonprofessional teachers at potentially lower salaries than public school teachers. 102 In a market where there is already a dearth of qualified teachers, charter
schools have a greater incentive to hire unqualified persons.
In response to criticisms relating to charter schools' deregulation, proponents
provide a competition-based rationale for accountability. Though not a marketbased model, charter schools nonetheless strive to promote competition among
the charter and traditional public schools.10 3 The "ultimate accountability" of the
charter school system lies in the potential consequences of school failure: it is
much easier for authorities to revoke the charters of charter schools than it is for
them to close traditional public schools.1 ' Through the threat of competition and
failure, schools-both charter and public-will be required to focus on student
achievement.
This competition-based defense of charter schools' accountability lends itself
to the same critique of the previous market models of education reform. By
promoting competition, charter schools risk encouraging discrimination
and
10 5
creating "pockets of failure" in communities of color and the poor.
97. See Aldana, supra note 77, at 47 (stating that low-income families will not have access to the
necessary resources, such as transportation, to attend charter schools); Huffman, supra note 91, at 1299
(discussing state-by-state variation in charter school enrollment by minority and low-income students).
98. See Jason Lance Wren, Note, Charter Schools: Public or Private? An Application of the
FourteenthAmendment's State Action Doctrine to These Innovative Schools, 19 REv. LrNG. 135, 143
(2000) (stating that because charter schools are publicly funded, they take scarce funds from public
schools).
99. See id. at 144-46.
100. See Aldana, supra note 77, at 64-65.
101. See Villanueva v. Carere, 85 E3d 481 (10th Cir. 1996) (alleging that the decision to close public
schools in low-income Latino neighborhoods to open a new charter school in a more affluent community
constituted racial discrimination).
102. See Robin D. Barnes, Black America and School Choice: Chartinga New Course, 106 YALE L.J.
2375, 2400 (1997).
103. See Huffman, supra note 91, at 1300-01.
104. See id. at 1301.
105. See discussion infra Part III.A-B.
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Despite these criticisms, charter schools have maintained very high populations of students of color.10 6 This fact, however, only serves to strengthen the
critique of charter schools as a whole. As noted before, charter schools face risks
of providing lower-quality education and exacerbating social divisions. By not
addressing background conditions, charter schools set low-income and minority
students up for failure. This failure, in conjunction with the supposed neutrality
and objectiveness of the charter school system, reinforces structures of privilege
by legitimating inequality and innocence through the deficit story of the Other.
Nonetheless, I must concede that the charter school system holds the greatest
promise of the current educational reform initiatives. My concession is in part
due to the experiences of my sister, Marisol, in attending a charter school.
Marisol certainly benefited from attending a charter school that was developed, in
part, to instill a sense of self-worth in its lower-class and racial minority students.
Surrounded by caring and encouraging teachers, Marisol was able to excel and
gain confidence in abilities once questioned and derided in integrated, traditional
public schools.
Despite the successes of some charter schools, great danger exists in viewing
charter schools as creating equal opportunity for all people. Without addressing
background conditions through redistribution, charter schools will still fall very
short of eliminating educational inequality. The danger inherent in this failure is
that future inequality will be legitimized as natural.
III.

AFFIRMATIVE EQUAL OPPORTUNITY INITIATIVES

A. Affirmative Action
The much debated and maligned concept of affirmative action incorporates a
redistributive element in that it seeks to enhance equal opportunity through
allocating advantages specifically to communities existing outside of structures
of white privilege. 10 7 The courts, however, have advanced the concept of a
color-blind society 10as8 a justification for the rejection of affirmative, raceregarding measures.
Even if affirmative action were to continue, it still would not adequately
operate to correct the adulterated baseline of privilege. Affirmative action fails
not in the fact that it allocates advantages to those currently disadvantaged, but
because it does not allocate such benefits and advantages on a large enough
scale.' 09 The affirmative action structure effectively ignores social and economic
inequities suffered by communities of color and the poor until they are ready to
106. See

JOE NATHAN,

CHARTER

SCHOOLS: CREATING

HOPE AND

OPPORTUNITY

FOR AMERICAN

EDUCATION 171-72 (1996).

107. See Harris, supra note 24, at 1778-79.
108. See generally Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995); Regents of Univ. of Cal.
v. Bakke, 438 U.S. 265 (1978); Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996).
109. See Harris, supra note 24, at 1787-88.
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enter the employment or post-secondary education markets." 0
In addition, affirmative action as currently conceived does not work to
de-legitimate structures of privilege."' In fact, because it does not address
background conditions or overall inequality, privileging institutions have used
affirmative action to enhance their image of fairness.1 2 Despite the potential
harms of affirmative action programs, they should still remain in force. They
must, however, be supplemented by efforts to inform the public about the myths
of innocence, neutrality, and equal opportunity that stimulate deficits and
entrench patterns of privilege. In addition, greater redistributive measures must
be undertaken to erase or limit the influence of background inequalities.
B. Government Sponsored Programs
The Department of Education sponsors education initiatives aimed at expanding opportunity for low-income students. 1 3 These initiatives, though construed
through the lens of equal opportunity, incorporate an affirmative element in that
students.' 1 4
they specifically endeavor to provide advantages to low-income
Unlike affirmative action, many of the programs seek to enhance the educational
experience of students from the time they enter school. These programs,
however, are unable to effect any consistent change in the lives of the majority of
disadvantaged students.' 15 This failure is due to the fact that they are unable to
redress inequality outside of the educational setting. The programs' efforts to
enhance opportunities in education are also hampered by low funding and
inadequate school support and authority. 116
The Higher Education Act of 1965" created TRIO programs in an attempt to
provide equal opportunity in education for all people, regardless of race or
economic status." 18 The TRIO programs initially consisted of Upward Bound,

110. Seeid.
111. See Anthony Taibi, Racial Justicein the Age of the Global Economy: Community Empowerment
and Global Strategy, 44 DuKE L.J. 928, 954-55 (1995).
112. Seeid. at 955.
113. See, e.g., What is TRIO?, at http://www.trioprograms.org/council/trio/1_trio.html (last updated
Dec. 4, 2001).
114. See id.
115. As a counselor assigned to multiple public schools in need, I was responsible for caseloads of
over 1,800 low-income and first-generation students. My heavy caseload represented only a small portion
of the students in need of assistance at the schools. As such, for every student I was able to truly help, at
least 100 other students passed by without guidance. In addition to problems of administration, my
program was unable to assist many students because of the effects of past and continuing inequality.
Although no student is ever a "lost cause," the needs of many of the students-educational, personal, or
otherwise-were too great to be addressed by a few sessions. Rather, these problems represented the
culmination of years of oppression and socioeconomic disadvantage.
116. See What is TRIO? supra note 113.
117. Higher Education Act of 1965, Pub. L. No. 89-329 (codified as amended in scattered sections of
20 U.S.C. (2001)).
118. See What is TRIO? supra note 113.
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Talent Search, and Student Support Services. 1 9 The TRIO family has since
grown to include the McNair Post-Baccalaureate Achievement program, Educational Opportunity Centers, Veterans Upward Bound programs, and Upward
Bound Math and Science summer programs. 120 Although all of the programs
have the same goals of assisting low-income and first generation students achieve
academically and enter college, they each approach the task differently.121
A Talent Search program generally will carry a large caseload of students,
ranging from 250 to 600 students per counselor, and 600 to 2,000 students for the
entire program. 122 Counselors in this broad-based program must meet individually with each student at least once and conduct educational workshops on a
range of issues throughout each school day. 1 23 Talent Search works with sixth
through twelfth grade students.
Upward Bound is an intensive, narrowly focused program providing extensive
tutoring and college advice. 12 4 A typical Upward Bound program will maintain a
small caseload of students, ranging from five to ten students per counselor, and
forty to sixty students for the entire program. 125 Counselors in this program meet
with the same group of students multiple times a week to provide tutoring and
advanced instruction in high school courses. 126 In addition, college visits and
field trips may be provided.
The newer TRIO programs maintain the original programs' focus on basic life
skills, academic skills, and mentoring. Upward Bound Math and Science
programs maintain the same intensive academic focus as Upward Bound. These
programs focus on math and science, although literature, computers, and foreign
languages may be part of the curriculum as well. 1 27 These programs take place
during the summer months. 12 8 Veterans Upward Bound programs seek to provide
basic skills instruction and remedial courses for military veterans attempting to
enter post-secondary education. 129 The Educational Opportunity Centers assist
displaced or underemployed low-income persons in choosing a post-secondary
course of action and acquiring financial aid. 130 Finally, the McNair PostBaccalaureate Achievement program encourages low-income students to con-

119. See id.
120. See id.
121. In order to be considered low-income, a family of four must earn less than $24,000.
First-generation means that the student must be the first in their family to potentially attend college. Only
two-thirds of the students in each program must meet these guidelines. See id.
122. See id.
123. See id.
124. See id.
125. See id.
126. See id.
127. Id.
128. Id.
129. Id.
130. Id.
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sider careers in academia through doctoral study. 13 ' This program
provides
1 32
relationships.
mentoring
faculty
and
stipends,
research opportunities,
The Gear-Up program is not formally a member of the TRIO family; however,
Gear-Up seeks to achieve the same goals of increasing educational opportunity.
133
Gear-Up was created by a 1998 amendment to the Higher Education Act.
Gear-Up programs begin working with an entire class of seventh-grade students
and continue working with them until those same students graduate from high
school. 134 As such, Gear-Up provides long-term mentoring relationships with the
students.
As a former counselor in the Talent Search and Upward Bound Math and
Science programs and a close colleague to counselors in many of the other
programs, I can attest to the value of providing educational services to these
students. My critique of these programs, however, is that they function by relying
on the language of equal opportunity and therefore strengthen its mythic status.
Additionally, by focusing solely on expanding opportunity for underprivileged
students, the programs fail to limit the effects of background conditions. All in
all, these affirmative programs are insufficient and incomplete, and end up
reifying privilege by creating an illusion of equal opportunity.
CONCLUSION:

A PROPOSAL

OF AWARENESS

There is no "equal opportunity" in America, past or present. Furthermore, the
language and conceptual underpinnings of equal opportunity reinforce structures
of privilege. We must abandon the myth of "equal opportunity" and its enticing
language in order to move forward in a collective fight against privilege and
inequality.
As I see it, this fight must include the careful explication of a national proposal
for awareness. This awareness initiative would include efforts to inform the
public about these myths, as well as some of the shortcomings of current
education reform initiatives.
The public must be educated about the shifting of the baseline to take privilege
into account before we can realistically discuss redistribution. Public awareness
is vital to acceptance of a redistributive scheme. The effort to limit or eradicate
the effects of background conditions through redistribution must envision basic
standards in housing, nutrition, health care, and welfare. In addition, the
distribution of substantive rights in property, whether home ownership or
guaranteed college tuition, must be included.

131. Id.
132. Id.
133. Higher Education Amendments of 1998, Pub. L. No. 105-244 (codified in scattered sections of 20
U.S.C. (2001)). See also Gear-Up Program, at http://www.ed.gov/legislation/HEA/sec403.html (last
updated Oct. 26, 1998).
134. See Higher Education Amendments of 1998 § 404B(g)(1).
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Beyond redistribution, we must nationalize education, in terms of both funding
and quality. At the same time, we must be careful to allow for experimentation
and community involvement through charter schools. Furthermore, the breadth
and funding of current affirmative measures must be greatly increased. A
continuous program of enhanced development, guidance, instruction, and
training must be provided for targeted children from the moment they are
conceived (i.e., nutritional standards, pre-natal care) until the moment they
decide that their post-secondary education is complete. Only when we abandon
the rhetoric of equal opportunity and come to terms with the pervasiveness of
group privilege may we collectively resist educational inequality.

